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DEPARTMENT OF COMMERCIAL TAXES, KERALA 
PROCEEDINGS OF THE AUTHORITY FOR CLARIFICATION 
U/s.94 OF THE KERALA VALUE ADDED TAX ACT, 2003. 

 
Members present are: 

 
1. K.J. Valsala Kumari, 

Joint Commissioner (General), 
Office of the Commissioner of Commercial Taxes, Thiruvananthapuram. 

 
2. T.V. Kamala Bai, 

Joint Commissioner (Law), 
Office of the Commissioner of Commercial Taxes, Thiruvananthapuram. 

 
3. S.K. Suchala Kumar, 

Joint Commissioner (Audit & Inspection), 
Office of the Commissioner of Commercial Taxes, Thiruvananthapuram. 

 
 Sub :- KVAT Act, 2003 – Clarification U/s 94 – Rate of tax of Betel nut –  
     Orders issued. 
 
 Read :- Judgment of the Honorable High Court of Kerala in OTA No. 7/2008  
     and WPC No. 25214 of 2007 B dtd 10th Day of June, 2008. 
  

ORDER No.C3/27520/08/CT DATED 30/11/2012. 

 1. As per the order in OTA No. 7/2008 and WPC No. 25214 of 2007 B dtd 10th Day of 

June, 2008 the Honorable High Court of Kerala has instructed the Commissioner to re-examine 

the clarification order No. C3/25772/07/CT dated 14.01.2008 after complying with the 

requirements of Section 94 of the Kerala Value Added Tax Act. For this purpose the applicant 

was heard on 5.11.2008 and 26.09.2012 through their authorized representative Adv. S. Anil 

Kumar. 

 2. Clarification under challenge in the present O.P. is order No.C3-25772/2007/CT 

dtd.14-01-2008 given to Betel nut Manufacturers Association on the question of tax rate 

applicable to scented arecanut.  The clarification granted is as under: 

The Betelnut Manufacturers Association has preferred an application U/s. 94 of KVAT 
Act seeking clarification on the rate of tax applicable to Scented Arecanut. 

The applicant was given  an opportunity of being heard and the contentions raised 
were examined in detail. It was argued that Supreme Court judgment holds that scented 
betel nut is not manufacture so that schedule rate for arecanut / betelnut should govern 
scented betelnut. 

The judgment in question referred to by the applicant, ie. Crane Betel Nut Powder 
Works Vs Commissioner of Customs and Central Excise is distinguishable in the context of 
clarification U/s. 94 with reference to the rate of tax. 
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The judgment in question was delivered in the context of examining the term 
“manufacture” with reference to Central Excise Tariff Act for the purpose of levying Excise 
duty. Every statute has to be interpreted with reference to its intention. 

The intention of KVAT Act is to levy tax on sale while that of Central Excise Tariff Act 
is levy of Excise duty. So when there is a specific entry under the KVAT Act, it would stand 
for the purpose of levy of tax under the Act. 

Since Supari including scented Supari is classified under entry 75(2) of SRO 82/06 the 
commodity would attract tax @12.5%. 

The point sought for is clarified accordingly. 
 

3. Another clarification was granted to Sri. K.B. Wilson, Roja Agencies, Kunnamkulam 

vide order No.C3-53291/06/CT dtd. 27-03-2007 on the tax rate applicable to ‘roja pakku’.  

This order was not referred to or considered in the High Court order.  The clarification 

granted is as under: 

Sri.K.V.Wilson, Roja Agencies, Kunnamkulam  has preferred an application U/s. 94 of 
KVAT Act seeking clarification on the rate of tax applicable to Roja Pakku.  
       The authorized representative of the applicant was heard. According to the applicant, 
the product in question contains Arecanut in pieces, sweeteners like sugar, glycerine and 
saccharine and preservatives like vegetable   oil, menthol and Karpooram and so would fall 
under HSN 0802. The said HSN deals with “other nuts, fresh or dried, whether or not shelled 
or peeled”. He further argued that the entry 2107 of the Central Excise Tariff Act covers 
scented supari which has tobacco content whereas the applicant’s product is scented 
arecanut with no tobacco content. The contentions put forth were examined in detail.  

According to the note 3(b) to the Chapter 8 of Customs Tariff Act, the commodities 
under the heading would contain 0802 would be “Dried fruits or nuts partially dehydrated to 
improve or maintain their appearance by addition of vegetable oil or small quantities of 
glucose syrup, provided that they retain the character of dried fruit”. Thus for the 
commodities coming under the heading 0802 in addition to dehydrated dried fruits or nuts, 
there would be only one ingredient ie, either vegetable oil or glucose syrup and the item 
‘menthol’ stated to be an ingredient of  the commodity  “Roja pakku’ would not be an 
ingredient for the commodities  coming under the heading 0802.  The entries under the 
heading 2107 of the CET Act are covered under the entry 2106.90.30 in Customs Tariff Act.  

According to Rules of Interpretation, the HSN as per Customs Tariff Act has to be 
adopted for interpreting entries in the schedules.  As per the Customs Tariff Act, entry 
2106.90.30 relates to Betel Nut Powder known as “Supari” which means any preparation 
containing betel nuts but not containing any one or more of the ingredients like lime, katha 
(catechu) and Tobacco whether or not containing any other ingredients such as cardamom, 
copra and menthol.   

Admittedly in respect of commodity in question i.e.; “Roja Pakku”, in addition to 
Betel Nut, there is sugar, glycerine and saccharine and preservatives like vegetable oil, 
menthol and Karpooram and thus satisfies all requirements for the HSN 2106.90.30 as 
detailed supra. So the commodity is rightly classifiable under the heading 2106.90.30. All 
commodities coming under the HSN 2106.90.30 would cover serial number 72(2) in SRO 82/06 
and would be taxable @ 12.5%.  
      The point sought for is clarified accordingly. 
 
 4. Further as per the order No.C3.40427/07/CT Dt. 26..10..07 it was clarified that: 
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In pursuance to the application filed under section 94 of the Act by Sri.K.V.Wilson, 
Roja Agencies, Kunnamkulam seeking clarification on the rate of tax on “Roja Pakku” it was 
clarified vide order read as second paper above that the item would come under serial no. 
72(2) in SRO 82/06 and is taxable @ 12.5%.On a further scrutiny of the said order it is seen 
that a typographical error has crept in para 5 of the order with respect to classification of 
the commodity. It was mentioned therein that the item would come under serial number 
72(2) instead of the correct entry serial number 75(2) of  SRO 82/06.This error apparent on 
the face of records requires rectification under section 66 of the KVAT Act, 2003. 

Therefore the last sentence in para 5 of the said order stands corrected as “All 
commodities coming under HSN 2106.90.30 would cover serial No 75(2) in SRO 82/06 and 
would be taxable @ 12.5%..The order read as 2nd paper above stands rectified to above 
extent. 

 
 Hence, as the matter stands now, the impugned commodity is clarified as 13.5% vide 

Entry 75(2) of S.R.O.No.82/2006 with HSN code 2106.90.30.  

 
 5. Now, the scope of the High Court Order is narrated below: 
 

“3. We have gone through the impugned order.  The Commissioner has not considered 
the arguments based on the HSN code as well as the Rules of Interpretation.  In a recent 
case, M/s.Reckitt Benckiser (India) Ltd.  Vs.  Commissioner, Commercial Taxes [ (2008) (2) 
KLT 604 – SC] arising from the KVAT Act while considering the question of clarification of 
mosquito repellants, the Supreme Court held as follows: 
 

“This important point which we need to stress is that neither the 
Commissioner nor the High Court has considered the Rules of Interpretation of 
the Schedules to the Kerala VAT Act, 2003.  The High Court has failed to 
consider the effect of the omission of the figure ‘3808’ by Kerala Finance Act, 
2006.  In our view, a vital aspect is lost sight of.  In the present case, the High 
Court has held that looking to the HSN Code 3808.10.91, repellant for insects 
such as files, mosquito, has a direct relation to Heading 3808.  At the same 
time, the High Court has held that HSN Code 8516.79.20 of the Customs Tariff 
Act which deals with electrical or electronic devices for repelling insects fall 
under HSN code 8516 and, looking at that HSN code, the High Court has held 
that Code 3808.10.91 has to be read along with Heading 3808.  The basic 
controversy, therefore, which arose before the High Court was whether the 
above items fell within the sub-heading 3808.10.91.  In this connection, we 
find that Kerala VAT Act is aligned with Customs Tariff which in turn is aligned 
with HSN and consequently each product in question was required to be seen 
in the context of HSN code and judgments based thereon.”  

 
We are of the view that the contention of the appellants was not properly considered 

by the Commissioner while issuing the impugned order.  It is true that what is sold is not 
whole arecanut or betel nut coming under 0802.90.11, but whether it will come under 
Arecanut Powder (sl.No.2, item no.12 of the Third Schedule to the KVAT Act) coming under 
code 0802.90.13 was not considered by the Commissioner.  This has to be considered in the 
background of the Statutory Rules of Interpretation, HSN Code, nature of ingredients of the 
commodity in question etc.  If the commodity in question can be classified under the Third 
Schedule, it cannot be notified again.  There is no application of mind on that aspect by the 
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Commissioner.  There is no mention of the ingredients of the commodity in the impugned 
order.  A clarification under Sec.94 of the KVAT Act can be issued by the Commissioner only 
after due consideration of all aspects of the matter.  Section 94(2) of the KVAT Act provides 
that it can be issued only after hearing and consideration of the evidence and sub-section (5) 
states that the clarification is binding on all assessing officers subordinate to the 
Commissioner including Deputy Commissioner (Appeals).  So, the clarification under Section 
94 of the KVAT Act has got for reaching consequences and it cannot be issued like in the 
impugned order without even considering the nature of the commodity sold.  Therefore, in 
our opinion, the matter has to be re-examined and that process shall be done by the 
Commissioner as expeditiously as possible, complying with the requirements of Section 94 of 
the KVAT Act.  We are not expressing any opinion in the matter as it is for the Commissioner 
to decide the matter afresh after considering and examining the product and all aspects of 
the mater and the relevant tariff entry read with the Rules of Interpretation.  Till a decision 
is taken, penalty proceedings and assessment proceedings shall be kept in abeyance.  The 
Commissioner shall decide the matter as expeditiously as possible.”   
 
 6. Since, the commodity involved in both the clarifications are the same, both 

clarifications has to be considered for passing final orders. 

 7. Nature of the commodity in question as revealed by the manufacturing process 

submitted before the Hon’ble High Court and in the arguments, the product is betel nut 

powder to which edible oil, sugar, glucose, saccharin, menthol, flavour etc. is added in small 

quantities. The certificate of analysis, issued by the Port Officer, Government of India Port 

Health Organization, Port Trust, Tuticorin to the applicant shows that their product [Nizam 

betel nut] contains 85% betel nut apart from 5.12% edible oil, 8.24% sugar/ glucose and very 

minimal quantities of saccharin, menthol, flavour.  According to the petitioners in 

clarification order C3-53291/06/CT dtd.27-03-2007 the product in question contains arecanut 

in pieces sweeteners like sugar, glycerin and saccharine and preservative like vegetable oil, 

menthol and camphor.   

 8. The entries in the Customs Tariff Act and KVAT Act as per the impugned 

clarification is as under: 

Chapter 8 of CTA in which the above entries fall, deals with edible fruits and nuts; 

peel of citrus fruit or melons, the relevant chapter notes of Chapter 8 of Customs Tariff Act is 

as under: 

 
Note:  

1. This chapter does not cover inedible nuts or fruits 
2. Chilled fruits and nuts are to be classified in the same headings as the corresponding 

fresh fruits and nuts. 
3. Dried fruit or dried nuts of this Chapter may be partially rehydrated, or treated for 

the following purposes; 
(a) for additional preservation or stabilization (for example, by moderate heat 

treatment, sulphuring, the additional of sorbic acid or potassium sorbate); 
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(b) to improve or maintain their appearance (for example, by the addition of 
vegetable oil or small quantities of glucose syrup), provided that they retain 
the character of dried fruit or dried nuts. 

 
Tariff item Description 

of goods 
 

0802 90 Betel nuts  
0802 90 11 Whole This HSN code 

appears in entry 2(2) 
of the Third Schedule 

0802 90 12 Split  
0802 90 13 Ground This HSN code 

appears in entry 2(1) 
of the Third Schedule 

0802 90 19 Other  
0802 90 90 Other  

 
9. The rival entry put forward in clarifications orders mentioned above is Entry 75 of 

S.R.O.No.82/2006.  The Entry 75 of S.R.O.No.82/2006 is reproduced below: 

 
75 Pan masala, pan chutney, scented supari and the like  

 (1) Pan masala 2106.90.20 

 (2) Supari including scented supari 2106.90.30 

 (3) Churna for pan 2106.90.70 

 (4) Pan chutney NA 

 
10. Of this item (1),(3) and (4) above including the HSN codes were made taxable at 

22.5% by the Kerala Finance Act, 2011.   As per clarification orders stated above, it was 

clarified that the product was includible under entry 75(2) with HSN Code 2106.90.30. 

11. HSN Code 2106.90.30 falls under Chapter 1 of CTA; miscellaneous edible 

preparations. The relevant supplementary notes under Chapter 21 is as under: 

 
1. In this Chapter, “Pan masala” means any preparation containing betel nuts and any 

one or more of the following ingredients, namely: lime, katha (catechu) and tobacco 
whether or not containing any other ingredient, such as cardamom, copra or menthol. 
 

2. In this Chapter “betel nut product known as Supari” means any preparation 
containing betel nuts, but not containing any one or more of the following ingredients, 
namely: lime, katha (catechu) and tobacco whether or not containing any other ingredients, 
such as cardamom, copra or menthol. 
 

12. The Hon’ble High Court has broadly pointed out that the clarificatory authority 

should follow Reckitt and Benckiser case i.e., before classifying the entry in 

S.R.O.No.82/2006,It has to be examined whether the entries fall in First, Second or Third 

Schedule to the Kerala Value Added Tax Act, 2003. 
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 13. In ‘crane betel nut’ case, the Hon’ble Supreme Court [{2007} 4 SCC 155] in the 

Judgment delivered on March 19, 2007,considered the question as to whether the process of 

cutting betel nuts into small pieces and the addition of essential / non-essential oils, 

menthol, sweetening agents etc. would amount to manufacture for the purpose of Central 

Excise Tariff.  It was held that no new product evolves and hence there is no manufacturing 

process as such the product would be classifiable under chapter subheading 0801.00 referred 

to Chapter 8 of Central Excise Tariff Act and not under Chapter heading 2107.00 of Central 

Excise Tariff Act. This Judgment was delivered with respect to the year 1997. As on that date, 

Central Excise Tariff did not have 8 digit HSN classification.   

 14. Subsequently, in Commissioner Vs. Crane Betel Nuts Powder Works -  2008 [221] 

ELT 1999 Tribunal, Bangalore, The Central Excise Tribunal held citing the Supreme Court case 

Crushing of Betel Nut into smaller pieces, sweetened with sweetening agents, essential / non-

essential oils and menthol and is classifiable under Tariff item 0802.90.12 of Central Excise 

Tariff Act.   It was also held that, the introduction of 8 digit HSN classification in Central 

Excise Tariff does not have any consequences or bearing on the case and upheld the order of 

the Commissioner (Appeals). It was held that  Supreme Court decision is clear on the aspect 

that, in para 17 of the said judgment, after detailed consideration of the submissions made 

therein has held  that the end product “betel nut remains a betel nut “and there is no change 

in the end product.   

 15. Hence, as far as Central Excise Tariff is concerned, the product belongs to HSN 

code 0802.90.12.  The four digit HSN 0802 and Entries under it in Chapter 8 of Central Excise 

Tariff Act, exactly corresponds to the four digit HSN 0802 and Entries under it in Chapter 8 of 

Customs Tariff Act. The notes to the Chapters are also the same.   

 16. In the circumstances, the following questions emerge for consideration: 

 
i) Whether the judgments and interpretations of HSN Codes mentioned in Central 

Excise Tariff Act can be used to interpret the HSN Codes mentioned in Customs 
Tariff Act and thereby the HSN Codes mentioned in entries to the Schedule of KVAT 
Act.   

 
As per the Rules of interpretation of schedules to the KVAT Act “the commodities’ 
in the schedules are allotted with code nos., which are developed by the 
International Customs Organization as Harmonized System of Nomenclature [HSN] 
and adopted by the Customs Tariff Act, 1975”.  Further, those commodities which 
are given with HSN number should be given the same meaning as given in Customs 
Tariff Act, 1975.  In ‘Crane Betel Nut case’, the Hon’ble Supreme Court and the 
CETSAT Tribunal had considered the HSN codes as it appeared in Central Excise 
Tariff Act.   Presently, both the Acts adopt eight digit HSN classification.  The 
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entries relating to the impugned HSN Tariff Headings 0802.90 and 2106.90 and the 
Chapter notes are similar in both the Acts.  Hence, the ‘Crane Betel Nut case’ as 
decided by the Hon’ble Supreme Court and CETSAT Tribunal in 2008 [221] ELT 1999  
can be made applicable to this case also.  As such, it can be decided that the 
product in question belongs to the HSN tariff heading 0802.   

 
 
ii) If so, under which sub-heading of HSN 0802.90 would this item fall is to be 

determined. 
 

The entries under HSN 0802.90 under Customs Tariff Act and Central Excise Tariff 
Act is as under: 

 
Tariff item Description 

of goods 
remarks 

 Betel nuts ------ 

0802 90 11 Whole This HSN code 
appears in entry 2(2) 
of the Third Schedule 

0802 90 12 Split -------- 
0802 90 13 Ground This HSN code 

appears in entry 2(1) 
of the Third Schedule 

0802 90 19 Other ------ 
0802 90 90 Other ------- 

 
 17. The CESTAT tribunal, in decisions cited supra while deciding whether the adoption 

of eight digit classification in Central Excise Tariff has made any difference in the ratio 

pronounced by Hon’ble Supreme Court Judgment in ‘crane betel nut powder case’ found the 

issue in the negative.  In that case, the Tribunal upheld the classification made by the lower 

authority i.e., HSN 0802.90.12….. Split.  

 18. So, the issue to be decided is whether the present commodity falls under HSN 

Code 0802.90.12 split or HSN Code 0802.90.13 ., …ground.   On examination of the sample 

retail packets furnished by the appellant, it is seen that the commodity is not whole 

arecanut, but pieces of arecanut which are not in powder form. 

 19. The definition of ‘split’ as per Oxford Dictionary means “break or cause to break 

forcibly into parts, especially into halves or along the grain or divide or cause to divide into 

parts or elements.”  As per Webster’s Dictionary split means “to divide or separate from end 

to end or into layers; to separate by cutting, chopping etc. usually lengthwise to tear or break 

apart; rent or burst to divide into distinct parts or portions. 

 20. Definition of “ground” as per Oxford Dictionary “reduced to fine particles by 

crushing or mincing, cut, choke or crushed into small pieces or powder”. 
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 21. As per Webster’s dictionary “ground” means “reduced to fine particles or dust by 

grinding”.  

 22. The petitioner argued that “the word ‘ground’ has no statutory definition.  The 

word ‘ground’ has been used to convey the meaning of a product which is yielded from Betel 

nuts, the main description.  According to ‘the Concise Oxford Dictionary’, the meaning of the 

word ground has been given as ‘reduce to small particles or powder’ by crushing between 

millstones, teeth etc. (down small, to pieces, into dust etc.),.  In the same way only, the 

areca (betel) nut was ground into small particles and then processed them with the 

ingredients stated supra”. 

 23. On examination of the sample produced by the applicant, it is seen that the 

commodity is not powder or fine particles but sufficiently larger pieces which could be 

classified as split portions of arecanut.  Hence, the commodity would fall under HSN code 

0802.90.12 and would be taxable at 13.5% vide Entry 103 of S.R.O.No.82/2006 since the 

above HSN code does not figure in entry 2 of the Third Schedule or any other entries in the 

Schedules to the KVAT Act. 

 24. The clarification orders C3/25772/07/CT dated 14.01.2008, C3-53291/06/CT 

dtd.27-03-2007 and C3.40427/07/CT Dt. 26..10..07 mentioned above, are modified to the 

above extent and the judgment of the Honorable High Court of Kerala in OTA No. 7/2008 and 

WPC No. 25214 of 2007 B dtd 10th Day of June, 2008 is complied herewith. 

 

 

      K.J. Valsala Kumari       T.V. Kamala Bai                      S.K. Suchala Kumar 
Joint Commissioner (General)           Joint Commissioner (Law)            Joint Commissioner (A&I) 
 
 
To, 
 M/s. S. Anil Kumar, K.S. Hariharan & K. Uma Maheswar, 
 Advocates,  
 Haridev Buildings, Old Railway Station Road, 
 Kochi – 682 018. 
 

 

 


